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DETAILED ACTION 

Status of Claims 

1. Claims 1-5 and 8-10 are pending in this application. Cancellation of claims 6 and 
7 and addition of new claims 8-10 is acknowledged. 

2. Claims 1 -5 and 8-1 0 are examined. 

Claim Rejections - 35 USC § 103 

3. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

4. The rejections of claims 1-5 under 35 U.S.C. 103(a) as being unpatentable over 
Wilhelm et al (US Patent 5,167,708) in view of Rasmussen (US Patent 4,572,739) 
(claims 1 , 3, and 4), and further in view of Wallar et al (US Patent 6,41 0,470) (claim 2) 
and Bernhard (US Patent 4,456,486) (claim 5) are withdrawn in view of Applicant's 
amendment to claim 1 . 

5. Claims 1, 3, and 4 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Wilhelm et al (US Patent 5,167,708) in view of Anderson (US Patent 
4,411,717) and/or Seeger et al (US Patent 6,335,390), and as evidenced by 
Rasmussen (US Patent 4,572,739). 

Claim 1 of the claimed invention, as amended, is drawn to a process for 
preparing a cosmetic pigmentary composition comprising bringing into contact hydrated 
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chromium oxide-based particles with a chromium (VI) content between 20 and 1000 
ppm of the total mass of said particles, and an iron (II) compound, to prepare a cosmetic 
pigmentary composition comprising particles with a chromium oxide base, in which the 
chromium present as chromium (VI) represent at most 5 ppm of the total mass of the 
particles. 

Wilhelm et al teach that it is known to reduce chromium(VI) from a chromium 
oxide pigment suspension with FeSC>4 (i.e., iron(ll) sulfate). The original concentration 
of chromium (VI) is 200 ppm (see Example 2). 

Wilhelm et al do not specifically state that the pigment reduced with iron(ll) 
sulfate is "chromate-free", or at most 5 ppm of the total mass of the chromium oxide 
particles. However, Wilhelm et al do state that Cr(VI) must be reduced and removed 
(col. 1, lines 40-45), and after the reduced chromium is precipitated and separated off, 
the wash water may be discharged as effluent (col. 2, lines 48-52). Therefore, one 
skilled in the art would recognize that the resultant chromium oxide pigment would be 
free of Cr(VI). Further, one skilled in the art would recognize that "chromate-free" would 
mean less than 5 ppm. As evidence, Rasmussen teaches that, when chromate(VI) is 
reduced with ferrous sulphate, no measurable content of water-soluble chromate means 
that the content of free chromate is less than 0.1 ppm Cr (col. 9, lines 11-14). 

Wilhelm et al teach separating the chromium oxide from the original 
concentration of Cr(VI) in a filter press prior to reduction with FeS0 4 , instead of 
contacting the chromium oxide-based particles with a chromium (VI) content of 200 ppm 
with FeS0 4 . 
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However, it would have been obvious to a person having ordinary skill in the art 
at the time the invention was made to contact the chromium oxide-based particles with 
a chromium (VI) content of 200 ppm with FeSC>4; thus arriving at the claimed invention. 
One skilled in the art would be motivated to do so because the reaction of interest is the 
reduction of Cr(VI) to Cr 3+ , as evidenced by Applicant's specification (see pages 1 and 2 
of Applicant's specification). This is the reaction taught by Wilhelm et al, and one skilled 
in the art would recognize that said reaction would take place whether or not the 
chromium oxide particles are present, absent evidence to the contrary. Therefore, the 
presence of chromium oxide particles during the reduction of Cr(VI) to Cr 3+ does not 
impart patentability to the claim but merely represents optimization of process steps and 
would be well within the purview of the skilled artisan, absent evidence to the contrary. 

Wilhelm et al do not specifically state that the pigmentary composition of 
chromium oxide formed is a cosmetic composition. However, Wilhelm et al do teach 
that chromium oxide pigments are green pigments that are used in the fields of plastics, 
lacquers and refractory materials (see col. 1, lines 26-31). 

Anderson teaches that the green pigment chromium oxide is a commercially 
available pigment widely used in both cosmetics and lacquers (see col. 2, lines 12-18). 
Additionally or alternatively, Seeger et al teach that metallic pigments comprising 
chromium(lll) oxide are used in numerous segments of industry, including plastics 
pigmentation and cosmetics (see col. 1, lines 24-34). 

It would have been obvious to a person having ordinary skill in the art at the time 
the invention was made to prepare a cosmetic pigmentary composition according to the 
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process of Wilhelm et al; thus arriving at the claimed invention. One skilled in the art 
would have been motivated to do so, with a reasonable expectation of success, 
because green chromium oxide pigments are known to be useful in cosmetics as well 
as plastics and lacquers, as taught by Anderson and Seeger et al, and therefore one 
skilled in the art would reasonably expect that a process for preparing a pigmentary 
composition for use in plastics and lacquers would also be suitable as a process for 
preparing a cosmetic pigmentary composition. 

Regarding claim 3, Wilhelm et al. is silent with respect to the ratio of the iron (II) 
used to the chromium (VI) initially found in the chromium oxide particles. 

However, Examiner notes that the ratio taught in claim 3 is merely an excess of 
reducing agent (i.e., iron(ll) sulfate) used with respect to the agent to be reduced (i.e., 
chromium(VI)). 

It would have been obvious to a person having ordinary skill in the art at the time 
the invention was made to use an excess of iron(ll) with respect to the amount of 
chromium(VI) present within the range taught by Applicants, and would be able to select 
optimal amounts of excess iron(ll) within as a matter of routine experimentation. One 
skilled in the art of chemistry would have been motivated to use such an amount 
because doing so would result in the driving the reduction of chromium (VI) to Cr 3+ to 
completion and provide the result of complete removal of the hazardous material 
chromium (VI). Therefore, absent unexpected results, the limitation of quantifying the 
excess amount of iron(ll) reducing agent used does not impart patentability to the claim. 
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Regarding claim 4, Wilhelm et al. teach that it is known to use iron(ll) sulfate as a 
reducing agent for chromium(VI) (see Example 2). 

6. Claim 2 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Wilhelm et al (US Patent 5,167,708) in view of Anderson (US Patent 4,411,717) 
and/or Seeger et al (US Patent 6,335,390), and as evidenced by Rasmussen (US 
Patent 4,572,739) as applied to claims 1, 3, and 4 above, and further in view of 
Wallar et al (US Patent 6,410,470). 

The claimed invention and the invention of the combined references are 
delineated above (see paragraph 5). 

Regarding claim 2, the invention of the combined references is silent with respect 
to the particle size of the chromium oxide pigment particles. 

Wallar et al teach that the typical size of fine pigment-grade chromium oxide prior 
to removal of chromium metal impurities is a particle size of about 3 microns (col. 2, 
lines 1-10). 

It would have been obvious to a person having ordinary skill in the art at the time 
the invention was made to use chromium oxide particles having a particle size of about 
3 microns in the process of Wilhelm et al., thus arriving at the claimed invention. One 
skilled in the art would have been motivated to do so because the size taught by Wallar 
et al. is the typical size for pigment-grade chromium oxide, and therefore would be the 
size of choice for chromium oxide pigment. 
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7. Claim 5 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Wilhelm et al (US Patent 5,167,708) in view of Anderson (US Patent 4,411,717) 
and/or Seeger et al (US Patent 6,335,390), and as evidenced by Rasmussen (US 
Patent 4,572,739) as applied to claims 1, 3, and 4 above, and further in view of 
Bernhard (US Patent 4,456,486). 

The claimed invention and the invention of the combined references are 
delineated above (see paragraph 5). 

Regarding claim 5, the invention of the combined references is silent with respect 
to the pH of the process. 

Bernhard teaches that, when chromium(VI) salts are reduced to chromium(lll) in 
a pigment suspension, the pH value in the pigment suspension is preferably between 
4.5 and 9 (col. 3, lines 44-54). 

It would have been obvious to a person having ordinary skill in the art at the time 
the invention was made to perform the process of Wilhelm et al. at the pH taught by 
Bernhard, thus arriving at the claimed invention. One skilled in the art would have been 
motivated to do so because the pH range taught by Bernhard is described as the 
preferred range for the reduction of chromium(VI) with a reducing agent, and one skilled 
in the art would be able select an optimal pH within said range as a matter of routine 
experimentation. One would reasonably expect success from using the pH taught by 
Bernhard in the process of Wilhelm et al. because both processes are drawn to the 
reduction of chromium(VI) to chromium(lll) with a reducing agent in a pigment 
suspension. 
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8. Claims 8-10 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Wilhelm et al (US Patent 5,167,708) in view of Anderson (US Patent 4,411,717) 
and/or Seeger et al (US Patent 6,335,390), and as evidenced by Rasmussen (US 
Patent 4,572,739) as applied to claims 1, 3, and 4 above, and further in view of 
DaCunha et al (US Patent 5,356,627) and/or Mellul et al (US Patent 5,496,544). 

Claim 8 of the claimed invention is drawn to the process of claim 1 , wherein the 
cosmetic pigmentary composition is used in at least one of a highlighter, a mascara, an 
eyeliner, or a foundation. Claim 9 of the claimed invention is drawn to a process for 
preparing a cosmetic comprising (a) preparing a pigmentary composition comprising 
particles (p) with a chromium oxide base, in which the chromium present as chromium 
(VI) represents at most 5 ppm of the total mass of the particles (p), by bringing into 
contact: (i) hydrated chromium oxide-based particles (p 0 ), with a chromium (VI) content 
between 20 and 1000 ppm of the total mass of said particles (po); and (ii) an iron (II) 
compound; and (b) preparing a cosmetic comprising the pigmentary composition. Claim 
10 of the claimed invention is drawn to the process of claim 9, wherein the cosmetic 
comprises at least one of a highlighter, a mascara, an eyeliner, or a foundation. 

The invention of the combined references is delineated above (see paragraph 5). 

The invention of the combined references does not specifically teach the use of 
the cosmetic pigmentary composition in at least one of a highlighter, a mascara, an 
eyeliner, or a foundation, or preparing such a cosmetic comprising the cosmetic 
pigmentary composition. 
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DaCunha et al teach preparing a cosmetic composition which is a mascara 
comprising a colorant such as chromium oxide greens; the addition of the colorant 
imparts color to the eyelashes or eyebrows to which the composition is applied (col. 4, 
lines 11-22 and claim 11). 

Mellul et al teach preparing a cosmetic composition which is a foundation 
(abstract) comprising a pigment such as chromium oxides (e.g., see col. 2, lines 40-43, 
and col. 5, lines 35 and 57-60). Said pigments are customarily used in such cosmetic 
compositions (col. 5, lines 18-21). 

It would have been obvious to a person having ordinary skill in the art at the time 
the invention was made to use the cosmetic pigmentary composition of the combined 
references to prepare a cosmetic such as a mascara or foundation; thus arriving at the 
claimed invention. One skilled in the art would have been motivated to use the 
cosmetic pigmentary composition of the combined references for preparing a cosmetic 
such as a mascara and/or foundation, with a reasonable expectation of success, 
because the use of chromium oxide green in a mascara provides the benefit of 
imparting color to the eyelashes or eyebrows to which the composition is applied, as 
taught by DaCunha et al (col. 4, lines 1 1-22), and/or provides the benefit of imparting 
color which is customarily used in foundation compositions, as taught by Mellul et al 
(col. 5, lines 18-21). 



Application/Control Number: 10/527,949 Page 10 

Art Unit: 1611 

Examiner's Remarks 

On page 7, lines 8 and 9 of Applicant's response, Applicants state, "In view of the 
foregoing, and as agreed upon during the interview, independent claim 1 is allowable." 
However, it is pointed out that no agreement was reached with respect to the claims, as 
correctly noted on the Interview Summary mailed 1/15/09 (see Interview Summary form, 
dated 1/13/09). 



Conclusion 

No claims are allowed at this time. 
9. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to BARBARA FRAZIER whose telephone number is 
(571)270-3496. The examiner can normally be reached on Monday-Thursday 9am-4pm 
EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sharmila Landau can be reached on (571)272-0614. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

BSF 



/Lakshmi S Channavajjala/ 
Primary Examiner, Art Unit 161 1 
April 11, 2009 



